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DISTRICT COURT, WATER DIVISION NO. 4, COLORADO, 

1200 North Grand Ave., Bin A. 
Montrose, Co.  81401 

 

 

 

 

 

 

 

 

    

 

 

 

    COURT USE ONLY 

 
CONCERNING THE APPLICATION FOR WATER  

RIGHTS OF THE BOARD OF COUNTY COMMISSIONERS OF  
MONTROSE COUNTY, TOWN OF NUCLA & TOWN 

OF NATURITA 
 
in Montrose County, Colorado. 

 

 Consolidated Case 

Numbers:   

10CW164, 165, 166, 

167, & 169 
 

 

Water Division: 4       

 

ORDER RE: MOTION FOR DETERMINATION OF QUESTIONS OF LAW  

 
     This matter is before the Court on the above entitled motion.  Having 

reviewed the motion, responses, reply, the file and relevant authorities, the 

Court enters this order. 

                                        I. INTRODUCTION 

     Applicant Montrose County has filed applications in cases 10CW166 and 

10CW167 for direct flow water rights and for conditional water storage rights.  

At issue in the present motion is the County’s request to store water that will 

be available for release for non-consumptive uses “to maintain and enhance 

water quality, recreation, [and] piscatorial values” in downstream sections of 

the San Miguel River.  Objector CWCB moves for a determination of law under 

C.R.C.P. 56(h) that the County cannot obtain a water right to protect water 
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released from storage within the stream channel unless it applies for and 

obtains: (1) a recreational in-channel diversion (RICD); (2) an instream flow 

right (ISF) from CWCB; or (3) can identify a legal downstream beneficial use 

that would otherwise be injured.    

                                              II. ANALYSIS 

     The primary basis of CWCB’s motion is that there are only two categories of 

in-channel uses that can be protected against other appropriators: RICDs or 

ISFs received from CWCB.  As to the latter, the parties agree that CWCB has 

the exclusive right to appropriate “minimum stream flows… to preserve the 

natural environment to a reasonable degree,” and that no other person “shall 

be granted a decree adjudicating a right to water or interests in water for 

instream flows in a stream channel between specific points… for any purpose 

whatsoever.” § 37-92-102(3), C.R.S.   

     In City of Thornton v. City of Fort Collins, 830 P.2d 915, 930-1 (Colo. 1992), 

the supreme court held that CWCB’s exclusive right to appropriate ISFs is not 

implicated when a party appropriates water “by a structure or device which 

either removes water away from its natural course or location and towards 

another course or location or which controls water within its natural 

watercourse, assuming such action puts the water to beneficial use.”  

Similarly, in Bd. of County Comm’rs of the County of Arapahoe v. Upper 

Gunnison River Water Conservancy Dist., 838 P.2d 840, 854 (Colo. 1992), the 

supreme court distinguished the ISF rights decreed to CWCB from storage 

rights which allow a municipality or water district to use a dam or similar 
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structure to store water and release it downstream for non-consumptive uses.  

Since the County intends to store water behind a dam for in-reservoir purposes 

and for subsequent release for in-channel beneficial purposes, the County 

argues based on the holdings in City of Thornton and Upper Gunnison that its 

application does not conflict or interfere with CWCB’s exclusive right to 

appropriate ISFs. 

     In its reply, CWCB argues that the holdings in City of Thornton and Upper 

Gunnison were superseded by the enactment of Senate Bill 01-216 (SB 216) 

(codified at §§ 37-92-102(5), (6), 37-92-103(4), (7), (10.3), (10.3), 37-92-305(13)-

(16), C.R.S. (2004)).  Under SB 216, the general assembly defined a RICD 

under § 37-92-103(10.3) as follows: 

“Recreational in-channel diversion” means the minimum amount 
of stream flow as it is diverted, captured, controlled, and placed to 
beneficial use between specific points defined by control structures 

pursuant to an application filed by a county, municipality, city and 
county, water district, water and sanitation district, water 

conservation district, or water conservancy district for a reasonable 
recreation experience in and on the water from April 1 to Labor 
Day of each year unless the applicant can demonstrate that there 

will be demand for the reasonable recreation experience on 
additional days. The recreational in-channel diversion shall be 

limited to one specified flow rate for each time period claimed by 
the applicant. Individual time periods shall not be shorter than 
fourteen days unless the applicant can demonstrate a need for a 

shorter time period. There shall be a presumption that there will 
not be material injury to a recreational in-channel diversion water 
right from subsequent appropriations or changes of water rights if 

the effect on the recreational in-channel diversion caused by such 
appropriations or changes does not exceed one-tenth of one 

percent of the lowest decreed rate of flow for the recreational in-
channel diversion as measured at the recreational in-channel 
diversion and the cumulative effects on the recreational in-channel 

diversion caused by such appropriations or changes do not exceed 
two percent of the lowest decreed rate of flow for the recreational 

in-channel diversion measured at the recreational in-channel 
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diversion. The owner of a water right for a recreational in-channel 
diversion may not call for water that has been lawfully stored by 

another appropriator. 
 

     In addition, SB 216 requires an appropriator of a RICD to submit its 

application to CWCB for review. § 37-92-102(5), C.R.S.  It also requires CWCB 

to make written findings based on five enumerated statutory criteria, § 37-92-

102(6)(b)(I)-(V), C.R.S, and requires CWCB to make a final recommendation as 

to whether the application should be granted or denied. § 37-92-102(6)(b), 

C.R.S.  The primary purpose of SB 216 is to place limits on the ability of a 

municipality or similar governmental entity to appropriate in-channel flows for 

recreational purposes. See Colorado Water Conservation Bd. v. Upper Gunnison 

River Water Conservancy Dist., 109 P.3d 585, 601-2 (Colo. 2005) (“Confronted 

with the perceived problem of appropriators obtaining high recreational in-

channel flows as beneficial uses, the General Assembly chose to impose limits 

by defining which recreational in-channel flows constituted beneficial uses—SB 

216's restrictive definition of a RICD in section 37-92-103(10.3)—and 

establishing adjudication standards—the statutory factors in section 37-92-

102(6)(b).”). 

     The Court does not agree with CWCB’s position that SB 216 has the effect of 

limiting all in-channel uses to ISFs or RICDs.  By definition, an ISF right allows 

the appropriator to “preserve and keep a minimum flow of water in the stream 

for the purposes claimed without any requirement of diversion.” Bd. of County 

Com'rs of County of Arapahoe v. Collard, 827 P.2d 546, 548 n.4 (Colo. 1992).  

This is distinguished from the constitutional right to appropriate water in a 
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natural stream by means of diversion. Upper Gunnison, 838 P.2d at 854, citing 

Colo. Const. Art. 16, § 6.  Based on this distinction, the supreme court in 

Upper Gunnison held that an appropriator could use certain structures to 

divert and store water and later release it for recreational uses and other 

beneficial uses without appropriating an improper ISF right. Id.  The Court 

finds that the holding in Upper Gunnison is still good law and supports the 

County’s argument that its application does not interfere with CWCB’s 

exclusive right to appropriate ISFs.    

     Nevertheless, SB 216 does limit the holding in Upper Gunnison in one 

significant respect in that it limits the appropriation of a RICD to “the 

minimum stream flow as it is diverted, captured, controlled, and placed to 

beneficial use between specific points defined by physical control structures... 

for a reasonable recreation experience in and on the water.” § 37-92-103(10.3).  

However, SB 216 does not apply to all in-channel uses because its purpose is 

to place limits on appropriations of “high recreational in-channel flows.” 

Colorado Water Conservation Bd., 109 P.3d at 599.  It does not follow that all 

other non-recreational in-channel flows are likewise limited.  There is nothing 

within SB 216 that limits appropriation of in-channel flows of previously 

diverted water for other beneficial uses such as maintenance of water quality, 

piscatorial uses, or similar in-channel uses unrelated to recreation. 

     However, the Court does not fully agree with the County’s position that it is 

not claiming a RICD as a matter of law.  The basis of the County’s position is 

that it is not relying on “minimum stream flow water rights” but is instead 
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relying on the release of previously stored water rather than the “natural, 

unregulated flow of the stream” to accomplish its recreational purposes.  The 

County further contends that SB 216 places no limits on the use of water in 

the stream channel for recreational purposes comprised of previously diverted 

water.  The Court rejects this argument because it is not consistent with the 

statutory language.  In relevant part, § 37-92-103(10.3) defines a RICD as “the 

minimum stream flow as it is diverted, captured, controlled, and placed to 

beneficial use between specific points defined by physical control 

structures...for a reasonable recreation experience in and on the water.” 

[emphasis added].  The Court construes this language to apply to any in-

channel use of water for recreational purposes that is diverted, captured and 

controlled by physical control structures regardless of how or when the water 

was diverted or collected.   

     The flaw in the County’s argument is that it seems to conflate an important 

distinction between an ISF and a RICD.  While an ISF does not involve the 

diversion of water from its natural course, a RICD arises from the diversion, 

capture and control of water between specific points for a recreational purpose.  

Thus, the fact that water is diverted and stored in a dam prior to release does 

not necessarily place the County’s application outside the purview of SB 216. 

     In order to constitute a RICD, an appropriation of water must also involve 

the release or placement of water “between specific points defined by control 

structures[.]”§ 37-92-103(10.3).  Section 37-92-103(6.3), C.R.S. defines a 

“control structure” as follows: 
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“Control structure” means a structure consisting of durable man-
made or natural materials that has been placed with the intent to 

divert, capture, possess, and control water in its natural course for 
an appropriator's intended and specified recreational in-channel 

diversion. The control structure and its efficiency shall be designed 
by a professional engineer, as that term is defined in section 12-
25-102, C.R.S., or under the direct supervision of a professional 

engineer, and constructed so that it will operate efficiently and 
without waste to produce the intended and specified reasonable 
recreation experience. Concentration of river flow by a control 

structure constitutes control of water for a recreational in-channel 
diversion. 

 
     At this point, the parties have not fully addressed the issue of whether 

releasing water from a dam or reservoir constitutes the placement of water 

“between specific points defined by control structures.”  As defined by statute, 

a “control structure” is a structure “that has been placed with the intent to 

divert, capture, possess, and control water in its natural course for an 

appropriator’s intended and specified recreational in-channel diversion.”  In 

order for a dam or a similar structure to fit within the definition of a control 

structure, it must capture or control water “in its natural course,” and must 

also be used for the appropriator’s “intended and specified recreational in-

channel diversion.”  Since the parties have not thoroughly briefed this issue, 

the Court cannot determine whether the dam or other structures employed by 

the County to store and release the water would constitute a “control 

structure” as defined by statute. 

     In their response briefs, both the County and the Amici cite the analysis in 

Colorado Water Conservation Bd., supra, to support their position that a 

“control structure” is limited to boat chutes, kayak runs, or whitewater control 

structures.  While it is true that the applicant in Colorado Water Conservation 
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Bd. was seeking to employ various diversion devices for the purpose of building 

a whitewater course, there was no dispute in that case that the applicant was 

seeking a RICD.  Thus, the supreme court did not have the occasion to provide 

any guidance as to whether a “control structure” also includes dams and other 

like structures.  In its analysis, the supreme court did discuss the legislative 

history behind SB 216 in which it appeared that the sponsors of the bill were 

primarily concerned with limiting the ability of appropriators to use boat 

chutes and other like structures to construct kayaking courses that would tie-

up large amounts of water. Colorado Water Conservation Bd., 109 P.3d at 600-

02.  This would seem to provide some support for the County’s position that 

the definition of a “control structure” is limited to boat chutes and similar 

structures and does not include dams.  However, the Court is not convinced 

that the supreme court’s discussion of the legislative history in Colorado Water 

Conservation Bd. is dispositive with regard to whether the dam and other 

structures used by the County in this case are “control structures.” 

     CWCB has not provided authority by which the Court could conclude as a 

matter of law that the County’s proposed dam is a “control structure” as 

defined by statute.  Since a RICD only pertains to water that is diverted and 

placed between specific points defined by control structures, the Court cannot 

find as a matter of law that the County’s application falls within the purview of 

SB 216 or that it must obtain a RICD in order to protect water released from 

storage for recreational purposes. 
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Finally, the court agrees with Applicant that the question of speculation cannot 

be determined in this instance as a matter of law absent evidence at trial.  

Pagosa Area Water and Sanitation District v. Trout Unlimited, 170 P.3d 

307(Colo. 2007).   

                                           

                                            III. CONCLUSION 

     Accordingly, the Court finds that CWCB is not entitled to relief under Rule 

56(h) because: (1) the County’s application does not interfere with CWCB’s 

exclusive right to appropriate ISFs; and (2) there remains a genuine issue of 

fact as to whether the structures used by the County to store and release water 

are “control structures” as defined by statute.  This precludes the Court from 

finding as a matter of law that the County must first apply for a RICD right 

before going forward with its application. 

     Based on the foregoing, IT IS ORDERED that CWCB’s Motion for 

Determination of Questions of Law is denied. 

DATED this _____ day of September, 2012. 

      

      BY THE COURT: 
 
      _________________________  

      J. Steven Patrick  
      District Court Judge              
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